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JUDOF. GEAR CHALLENGES
WHOLE SUPREME BENCH

(Frtrrt Saturday' Aeliertiier
nlHt ileelninenta arot

In the Hfenphl hnb corpu f.i
fare the Hupreme Court
Th-- are urli to aldetrack, for

the "Infamou punlahment'
an whlrh thnt cufe turn.

JudKe OeorRe D. Gear chnl-ItnRe- il

the Jurlxdlctlon of the entire
bench of three Juxtlce to henr the
cne. beenune, acconllnff to the Journal

the llniifi) of they
lltiil carefully considered and approv-
ed" bill thnt wan

mi Act of the of 1905,

now came heforo thai to be

It nut, In the dlncunlon thnt
followed, thnt only the Chief Justice
was coimultej about the bill prior to

pannaKt and he not to tile extent
net nut In HlRUHhl'a alllduvlt presented
by Judpe Clear. Yet the court appoint-
ed the question the

of Chief Justice Frear.
IhH, Is expected, will elicit decl-rlo- n

upotj the general of whether
who has Riven advice

rindln? leRlslntlon Is dlsqunllfled to
construe law r"sultlnR Buch
leRlslatlon.

A more remarkable development of
the TllRashl case this occasion was
the nrrlvlnir at common consent to re-

open the question as
In the Notley will case. It was

there held thnt "n, Justice of tbe Su-

preme Court Is not, In the absence of
statute, disqualified to nit In case by
reason of havlMR been before his ap-

pointment to the Iwnch counsel for one
of the parties In the ease, even where
ho has tnken nn active part In the
enso and advised the questions
In Issue"

Justice Hartwell made the Interest-
ing statement yesterday that was
"wltnln an nee reslRiiIng" In conne --

thm with that case. was his dis-

qualification that was In
tJMwe. ami his concurrence with p,

Uf wilder wtis which made the
TnriirrtWX deliverance law

"l..miC'1-Wni- anatner curious pnase me
wmnK t"ieruny was ine vmuniiir

jWKJiiwny, relative to their alleged dls- -
JWI' qutttlfleatltin. whlrh all three members

lif the pfMirt'futmally tendered. They

il tile "' already mftc! Informal statements
nf the rtrriimt'".nees In question, but
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Temty AIHTey Oneral I'rossernp- -
fnr tho Territory on Its

Dc Holt's decision relehH- -
lllwwslll rtjm Imprisonment In Ho- -

Jail under writ of habeas cor- -
tm rHind that he was un

lawfully nWMwHced The uround
at Ihf dtwMm was that Act Vi of the
iww nt lMl. "rlatliiR to prisoners
nflwr than felon." did not

tMitrteinrni'nt without hard labor
mi rHllihm-i- H for violation ths

amMtifft law, lie(iiu th offeii-- e wns
iHtsdemaamir and the law provided

JNVff th innmlty of line of not more than
Ht thou-win- dollars or Imprisonment

Vt

at hard labor not exceeding one year
fr Act 69 as

"Mrttnn No jwrson or
H1 for trial or to secure his attend
ance witness or upon process

Is ""-"- m,mml we fo? enntempt or upon conviction of

MtiWJi'WHFilr'vimtlrtAtHr. Ihnrlty it law, except upon convlc- -
WTW fWttWW.ylTltrallffTib1 rlftWan-l- l tlaii of fuloiiy, shall be Imprisoned
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m Oahu I'risan or subjected to any
Infetmtu puulsbuK'n!.

!rtln This Act Hhnll take ef-
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Hartwell and he Rave an opinion on
It, he would hejltate before slttins In
a case where that law was In ques-
tion.

Chief Justice Frear said legislatures J

in mi country anq in many siaien nau
been In tha practice of asking supremo
courts for opinions on legislation.

"That system provides a mode of
procedure," Judge Dear replied.

"It Is an ex parte proceeding," ,the
Chief Justice observed.

Judge'Oear said the United States
8upreme Court would not consider
such questions, and it ought to be a
good example. He claimed the right
of the petitioner to have Tils case tried
by Justices who had not previously
rendered a construction of the very
law In question.

Justice Y"der wanted to know what
was the definite objection opinion,
blaa, prejudice, or whatever It was.

Judge Gear answered that he con-
sidered the report of the House Judi-
ciary Committee would be reason
enoiiRh on which to base a request for
a decision

THE NOTLEr DECISION.
Justice Wilder said the decision In

the Notley case decided that a Justice
had no right to withdraw unless It
wore shown that he was disqualified.

Judge Gear promptly rosponded that
he thought the Notley decision was
wrong and' that, If an opportunity
arose, the court might reverse Itself,
He would like to have the point ar
gued in this case. To him that de
clslnn was repellant.

"The Idea was so repellant to mo,"
JuHllce Hartwell Raid with much earn-
estness, "Hint I was within an ace of
resigning from the bench. It was only
my firm conviction that the law com
pelted mo to sit In the case which de
cided me "

. Judge Gear remarked that he knew
thai the members of the bar generally
would like to have that question re
argued. He once tried a case for two
weeks before finding that he was on
tho record as counsel when he dis-

covered his firm name of Davis &
Gear In the pleadings and alt of tho
attorneys In the case agreed that ho
should not sit further.

"You did not give them a chance
to my nnylhlng," Justice Wilder
laughingly corrected. "You Just step-
ped out "

In further conversation Judge Gear
admitted that It did not appear from
their statements that Justices Hart- -

fcivell and Wilder were disqualified, and
In nnwpr to questions he stated the
general merits of the habeas corpus
case As to the penalty question he
cited tho S.ivldge case decision, where
that court held that a statutory pennl-t- y

could not be split up at the dfs- -'

cretlop of a Judge.
JuHllce Hartwell said he had no such

feeling of (itixinuR pride about having
his opinion Justified which Judge Gear
mentioned as a reason why no Judge
should give advice on pending legis-
lation

"That Is because of your long legal
training," Judge Gear responded. He
went on to contend that a bad pre-
cedent should not be established. It
was immaterial Just what was done by
any Justice gf tho Supremo Court when
Hie question was submitted to him. The
admission of tbe Chief Justice wns
some gunind on which to test the ques-
tion.

"lOven It everything Judge Gear has
said were true." Piosser remark-
ed, "I do not think It amounts to dis-
qualification." The Deputy Attorney
Geneial, having Inquired If ho was
expected to make un argument, was
told by the Chief Justlco that tho
court would bo glad to hear him.

Judge Guar, In reply to the court,
nuti he had closed.

Justice Wilder suggested that per-
haps he would like to present a more
formal argument.

"I would bo glad to discuss tho ques-
tion in tho Notley case," Judgo Gear
answered, "If the court's mind la not
Irrevocably nuido up."

Justice Widir snld he would bo glad
to henr the question argued again.

Monday morning nt 10 o'clock was
'set for a further hearing on Hlgasul's
nflldavlt.

then l'urdy,
Just grounds stlmson,

great

to

case thus:
"Whether an Informnl opinion of a

Justlcn of the Supremo Court upon an
of tho Legislature before its pas-sag- o

disqualifies him from afterward
sitting to construe sucli Act?"

about It" the Chief Justice
iiHHcnlcd.

To Ret the of objection nn tlio
record Hie stenographer was call-
ed when the membem of tho
dictated voluntary statements iih fol-lo-

(fiinii tho AdvertUer importer's
notes) i

(.'OUIIT'H TKHTIMONY.
Chief Justlcn Frear "According tn

my recollection I approved Act C9 of
Ihn nf I'A'. bufnie It enactment,
Tn what extent I approved It, or to
whom, or when, I not recollect. I

I TN Jiollee said tie Hsu Irving do nut leineniber having given It
fc44 iu.nl. fill 1I...1
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roiiMenilloil, nxcepl was
familiar nt tliut lin with Ilia
nulllis-wlilu- li Hit Act, tDKi'llier Willi
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bei'iillMi lliom dlllleiillles liml bemi pre
lilted Ml lelllllll llirmiHll llllUIIell to
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Afur Jimili'D Ihirlweil inul iiuulu
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liislfiMlMI Mr AlldMile, I'lMlHIIUII nf
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HllM HlllIT lllflllll'l Hi lllsl HIIII"
U'l". Mdill'J IMMJILDI III ItKHI'l III

vtiiIjw lillln. hlllfilr!rii iJLjisuI !

m mtt wmiM l ;gili g, 1.. ...I.... I In tin1 ....I.I.. In...

I recommended some legislation of tl
character."

Justice Hartwell "I do not recollect
having ever seen the bill, Act 9, be-fo- ro

It was enacted, or I ever ex-
pressed any opinion to any person
about Its validity or legal effect. In
the Goto case last year, a case In
which I sat a case which became very
Important I discussed neoesslty of
changing our laws In conformity with
the decisions of the Un(U'd States Su-
preme Court. I certainly thought tra&t
me inna uufiltl lu ue I'tiuilgea 1M1U 1

do not remember particularly all with
whom I discussed the matter. I re-
member saying that legislation ought
to be prepared and cover the Whole
ground, and suggesting the question of
whether one bill would not cover
whole ground. I remember seeing Mr.
Andrade and Mr. Dickey In the office
of the'chlef Justice but can not recol-
lect what business they were on. Pos-
sibly Andrndo thought I was tak-
ing part In the consideration of the
bill."

Justice Wilder "Prior to the enact-
ment of this Act 69 and while I was
a member of this court I never con-
sidered It carefully or otherwise, eith-
er as to the form of the bill or other-
wise. I could not have rendered an
opinion on the form, as, I had
seen it."

DBi BBINCKSBHOFF'S

FUTURE WOBK

Members of the medical fraternity,
both hero and In Honolulu, are Inter-
ested In tho announcement that Surgeo-

n-General Wyman appointed
Dr. Walter R. Brlnckerhoff, of New
York, director of tho proposed govern-
ment research hospital In the Hawai-
ian Islands. The latter' Is the first
government Institution of its kind In
tho world planned on a large scale.
Congress last year appropriated $100,-00- 0

for the hospitals,- - which Is to have
accommodation for forty patients and
all the modern accessories for such a
place. The director will have amplo
assistants and nurses, $50,000 for sala-
ries having been appropriated for the

year. But little of this amount
will be used, because, the hospital has
yet to be It will probably be
six months before work on It will be
well under way. A square mile of land
on the Island of Molokat as a slto for
the hospital has been granted by the
territory of Hawaii. The plans as be
ing prepared call for two buildings,
one for men patients and the other for
women, with a water supply, gas and
disinfectant plans, laboratory, store-
houses, quarters for nurses and med-
ical start and an administration build-
ing. '

It will be the mission of Dr. Brlnck-
erhoff and his associates, under Surgeo-

n-General Wyman, to try to ascer-
tain the origin of tho dread disease,
to grow its bacilli in test tubes and to
see If some animal cannot be Inocu-
lated with the germs so that the dis-

ease can be readily studied In all Its
phases. San Francisco Examiner,

.

MOODY AFTER ROADS
ON SUGAR REBATES

WASHINGTON, March 8. Upon be-

ing shown the publication in tlio New
York American today regarding the al-

leged grunting of rebates on tho (trans-
portation of sugar, Attornoy General
Moody said:

Somo weeks ago a representative of
'that paper called oh mo nnd said that
information was in the possession of
that paper tending to show that largo
rebates on the transportation of sugar
had been given to American Sugnr
Kcfining Company by the trunk
of railroads running out of New York
City, and asking if tlio Department of
Justice desired to use tlio information
in legal proceedings. An examination
of tho matter showed clearly that it
was highly important and tended to
show the giving and receiving of largo
money rebates. Tho subject was then
brought to tho attention of Mr. Stim-son- ,

had been selected by tlio I'res.
Iilent as District Attorney for tho
Southern District of New York.

Following this, on the first day of
February, which was tha date of Mr.
Stimsmi's taking ollice, u conference)
was held in Now lork between tlio At

Mr. Prosser wanted to know torney General, Mr. and Mr.
what Judge Gear's were, when tho evidence was gono

nnd Judge Gear read the nflldavlt. Ho ovcr witu care,
also admitted that thu question was. t i tM0 lmrp0so of tho department
imriotted down to the position of tho ' proceed carefully, but with nil pos- -

uiiii-- i juHiu-u- . .r. put uio slble expediency.
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it ought to be said that until this in'
formation was furnished the depart'
incut by the representative of tho
American the department had no
knowledge or suspicion of the facts,
and that tho representatives of thnt pa-

per have aided tho olllclals of tlio de-

partment in all ways wltliln their
powers.

Moody said further:
In tlio department fit present the

matter is In the stage of Investigation,
Nn determination iih to who should lie
indicted Iiiin been arrived nt, hut full
evidence, will lin Inld before tlio grand
jury mid It will determine, agiilimt
whom mitllriftit evidence exists to war-
rant Indictment. It must he remem.
tiered that there run lit) nn indictment
iigiilimt any permm iinlemi there In

iefllli! evidence nf liU nwn peronnul
participation In violation uf thu law,

Jim iiutrict AitnriiMy in ;miw wira,
under the direction of tlin Attorney
(leneritl, will act vluiinuinly, but In tin'
iiieiiiitiiini It I no iiinrii tliiiu fair Unit
Juilgmi'iit lie iiupciiiled until tint wlmlu
mutter lin been llivcslljuttxl Mini Irled
liy I he t'uiirl.
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uroiuvd Hnolljf III" I'Mipl lliere by
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bv lh iimiiim nf HluV HI UK. KmIiimIIii.
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The undersltnsd bavins been
agents of the above compaBj

arc prepared to Insure risks against
Are on Stone and ifrlck. Uulldlngw an4
an Merchandise stored therein nn t- -
flost favorable terms. For particulars
tpply at tbe office of

F. A. BCHAEFER & CO.. At.
North Gorman Marine Insur'ce Of.

OF BEBUN,
Fortuna General Insnranoe Go.

OF BERLIN.

Tbe above Insurance Companies brestablished a general agency here, an4
the undersigned, general agents, ar
authorized to take risks against tha
dangers of the sea nt tb moat reason
ftble rates and on the most favorabls
Unna.

F. A. BCHAEFER & CO.
General Agent.

General Insnranoe Co. lor Set
Hirer and Land Transport

of Dresden.
Having established aa agency at Ho-

nolulu and the Hawaiian island, th
undersigned general agents are author-
ised to take risks against the danger
ot the sea at the most reasonable ratss)
and on the most favorable terms.

F. A, SCHAUFBR & CC,
Agents foi' the Hawaiian Islands.

UNION PACIFIC
37i Orirland .Route.

ft was the Route In '491
It la tho Route today, and
Will bo lor all time to come.

THE OLD WAY.
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THE NEW WAY,
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ELKOTBIO LIGHTED
RONNINQ KVBBY DAY IK THE YEAB

Ot ty Two Might! botwesn Mlulourl and
Ban Fraaclico

Alontgopiery St-- San FrancUco, CL
S. F. BOOTH.

Geueral Aecnt.

Bank- - Hawaii
LIMITED.

Incorporated Under the Laws of the
Territory of Hawaii.

PAID-U- P CAPITAL $600,000.00
SURPLUS 200,000.00
UNDIVIDED PEOFITS.... 102,617.80

OFFICERS:
Charles M. Cooke President
P. C. Jones nt

F. W. Macfarlane..2nd nt

C. H. Cooke,' '. Cashier
C. Ilustace, Jr Assistant Cashier
F. B. Damon Assistant Cashier
F. B. Damon Secretary

DIRECTORS: Chas. M. Cooke, P. C.
Jones, F, W, Macfarlane, E. F. Bishop,
E. D. Tenney, J. A. McCandless, C. H.
Atherton, C. II. Cooke.

COMMERCIAL "AND SAVINGS DE-
PARTMENTS.

Strict attention given to all branches
of Banking.

JUDD BUIBDINO. FORT STREET.

these appeared before Mr. Mills July
8, 1005, and weie Identified upon oath
of D. N. Klllniihe.

Another saloon man by the name of
T, .Shtbaynina, .Koala kekua, Konu,

eight signatures on his petition
of which iiana-- five ure those living
outside the limit one of them only
claiming to bo agent for land within
the limit. Three of these 'men deny
acknowledging their signature and yet
It Is claimed that they have appeared
bufnro David K. linker September 20,
lUOA, It I noteworthy that this name
Hhllmyiitnn Is nn applicant for another
saloon nt lloluuloa ton. It would seem
a though no petition In hi favor
should be allowed tn stand us warrant
fur thu new pka.

Treiuurr Campbell )ma been noti-
fied of llmnu fact nnd the claim ha
been mad.) that llieve fnot when verl-lie- d

lire mifllclent In warrant the r
tuklnir of llm Ilueiien and should ef-

fect tha vliiinllnv nf ilia notary public
III illetiill It U denlrrd tlmt lurjt"
f'liblli'lly be jjlvmi In Midi fraudulent
ini'llind nf hcihiiIiik m.iIuiiii
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H, H. TWRNKR,
Htrnry f (onuiilt lew nf Aull-rUiloo-

l.mifilii
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